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POST–BUDGET MEMORANDUM 2026-27: DIRECT TAXES
	Sr. No.
	Subject
	Comments / Recommendations

	1. 
	Retrospective amendments on controversial assessment invalidation related issues
	Rationale
· It is proposed to address various controversies related to invalidation of assessment on technical grounds like citing of DIN, jurisdiction to issue notice u/s. 148 with Jurisdictional AO vs. Faceless AO, time barring limit for passing assessment order pursuant to DRP’s directions (ROCA/Shelf Drilling controversy) and time limit for passing TPO’s order (Pfizer controversy) through retrospective amendments in Income Tax Act 1961.
· All the above controversies are pending before Supreme Court for adjudication. In fact, on the issue of time limit for passing assessment order pursuant to DRP’s direction, there was a split verdict of the 2-Judge Bench and hence the issue is referred to a larger bench. 
· The rationale provided for all the above amendments is that the new income tax law is coming into force from 1 April 2026 and objective of new law is to provide simplicity in language to avoid interpretational issues and prevent litigation. Therefore, there is urgent need to clarify the position of law in the new law.
· While clarity in law is always desirable, it is not a sound tax policy to make retrospective amendments which are presently subjudice before the Supreme Court. If the Supreme Court verdict goes in favour of the Tax Department, there will be no need to the amend the law at all. If the Supreme Court verdict goes against the Tax Department, the amendment can be made with prospective effect. 
· In respect of time limit for passing assessment order pursuant to DRP directions, the Explanatory Memorandum states “On plain reading of section 144C and 153 and 153B, as the case may be, leaves no doubt that section 153 or section 153B provides for time limit for assessment but where assessment is made under section 144C(3) or 144C(13), the time available as per section 144C(4) or 144C(13) shall apply, notwithstanding the provisions of section 153 or section 153B.”  It further states that the apex court has rendered split verdict on this issue. It is submitted that if the issue was so crystal clear and left no doubt whatsoever, there was no need for a split verdict by the highest court of the nation.  The very fact of split verdict shows that the issue is highly controversial and requires judicial interpretation in view of lack of clarity in the text of the law. 
· The amendments are contrary to professed tax policy of current Government of not making retrospective amendments prejudicial to the taxpayers which has been diligently followed since 2014 (barring certain exceptions). It sends out a negative signal to the stakeholders of policy uncertainty. 
· It is true that CBDT instruction no. F.No.400/29/2002-IT(B) dated 26 June 2006 provides relief from interest u/s. 234B/C in certain circumstances. Para 2(c) of the order covers cases where there is jurisdictional High Court judgement in favor of taxpayer and subsequently, it is reversed by Supreme court ruling or by retrospective amendment or by Larger Bench ruling of same High Court (which is not challenged further). This is restrictive and may not cover all taxpayers who are impacted by retrospective amendments proposed to be made by Finance Bill 2021. For instance, there may be no jurisdictional HC ruling in favour of the taxpayer in many cases. Hence, there is a need to extend relief to all taxpayers who are impacted by these retrospective amendments
Recommendation:
· The above referred retrospective amendments proposed by Finance Bill 2026 should be made with prospective effect from tax year 2026-27 in the new law.
· Alternatively, a general relief should be granted to all taxpayers impacted by such retrospective amendments by permitting to pay the shortfall of advance tax within extended time limit upto 30th June 2021 without incurring interest liability u/s. 234B or 234C.



	2. 
	Curative amendments to be given retrospective effect
	Rationale 
· There are a number of amendments in the Finance Bill 2026 which are intended to address anomalies and hardships for the taxpayers. It is well settled the curative amendments to remove hardships for taxpayers should be given retrospective effect (Refer, SC rulings in the cases of Allied Motors (P.) Ltd. v. CIT [1997] 224 ITR 677 (SC) and CIT vs. Alom Extrusions Ltd. [2009] 319 ITR 306 (SC)). But an express provision to give retrospective effect will avoid litigation on this issue travelling to the courts. It would be consistent with the retrospective amendments proposed in the same Bill which favour the tax authorities like those addressing controversies on DIN, JAO vs. FAO, ROCA/Shelf Drilling and time limit for passing TPO’s order.
Recommendation
· Following is a list of such amendments favouring the taxpayer which are recommended to be made with retrospective effect :-
· Tonnage tax for inland vessels – Finance Act 2025 had extended tonnage tax scheme for inland vessels from tax year 2025-26. The proposed amendments with respect to inland vessels should therefore be made from tax year 2025-26 instead of tax year 2026-27 onwards as proposed in the Finance Bill 2026 
· Belated employee contributions to welfare funds – Finance Act 2021 amendment s.36(1)(va) and s.43B from AY 2021-22 onwards to deny deduction for belated employee contributions to welfare funds beyond the statutory due date. The proposed amendment in Finance Bill 2026 to allow such contributions if paid till due date of filing return of income proposed to be made from tax year 2026-27. It should be made retrospectively applicable at least from AY  2021-22 onwards 
· MAT exclusion for presumptive businesses of non-residents – The Finance Bill 2026 proposes to make amendments to MAT provisions to exclude profits from specified business activities of non-residents which are covered by presumptive taxation provisions like cruise ship operations and provision of technology/service for electronic manufacturing in India Since presumptive taxation for cruise ship operations was introduced by Finance (No.2) Act 2024 from AY 2025-26 and electronic manufacturing was introduced by Finance Act 2026 from AY 2026-27, the MAT amendments proposed in Finance Bill 2026 to exclude such activities should be made retrospectively applicable from respective prior dates.
· Corresponding relief to AE in APA – Since APA was introduced by Finance Act 2012 w.e.f. 1 July 2012, the proposed amendment to provide corresponding relief to AE who is not party to APA as proposed in Finance Bill 2026 for APAs signed on or after 1 April 2026 should be made applicable with retrospective effect from 1 July 2012.

	3. 
	Missing references to effective dates

(S. 292BA of the ITA, 1961)
(S. 522 of the ITA, 2025)
	Rationale and Recommendation 
· Clause 26 of Finance Bill 2026 seeks to insert a new section 292BA in the ITA 1961 to clarify that assessments shall not be invalid for non-quoting of DIN if the assessment order is referenced by such number in any manner.
· As per notes to clauses and Explanatory Memorandum, this amendment is intended to retrospectively apply from 1 October 2019. However, the text of clause 26 of Finance Bill does not bear the retrospective effective data in absence of which it may be implied to be effective from 1 April 2026 as per clause 1(2)(a) of the Bill. Hence, it is recommended that the effective date of clause 26 may be specified to be 1 October 2019.
· Clause 11 of Finance Bill 2026 seeks to amend s.220(2) of ITA 1961 [S. 411 of the ITA, 2025] to insert a third proviso with effect from 1 March 2026 to provide that interest shall not be charged in respect of any demand raised on account of penalty levied u/s. 270A of the ITA, 1961 [ S. 439 of the ITA, 2025] till the outcome of first appellate authority (CIT(A) or ITAT in case of DRP directions, as the case may be). This is pursuant to proposal in the Bill for passing of composite order of assessment and penalty on or after 1 April 2027.
· However, unlike the proposed amendment in s.274 of ITA 1961 by clause 16 of the Bill where there is specific reference to assessment order made on or after 1st of April 2027, there is no such reference in clause 11. This will unintentionally have the implication that no interest can be charged on any standalone penalty order u/s. 270A of the ITA, 1961 passed on or after 1st March 2026 till the outcome of first appellate authority. 
· The above being completely unintentional, it is recommended that the phrase “on or after 1st April 2027” be inserted after “penalty levied under section 270A” in clause 11 of the Bill.

	4. 
	Surcharge for additional tax on buyback of shares for promoters
(S. 69 of the ITA, 2025
S. 46A of the ITA, 1961)
	Rationale
· Clause 34 of the Finance Bill seeks to amend s.69 of ITA 2025 to provide for additional tax on buyback of shares on promoters such that effective tax rate for promoters being domestic companies will 22% and 30% for other promoters. However, Table I of Part I- B of First Schedule does not provide a separate surcharge on additional tax levied u/s. 69 of ITA 2025 for taxpayers falling under Sl. No. 1 (i.e. non-corporate taxpayers like individual, HUF, etc). 
· This can ignite controversy whether the surcharge does not apply to such additional tax. In this regard, reference may be to SC ruling in the case of CIT vs. Vatika Township Pvt. Ltd (2014)(49 taxmann.com 249) which held that in absence of specific provision, surcharge does not apply to special rate of 60% for undisclosed income u/s. 113 prior to specific amendment by Finance Act 2002 w.e.f. 1 June 2002.  
Recommendation
· To avoid a repeat of such controversy, Table I of Part I- B of First Schedule may be specifically amended to levy surcharge on additional tax payable u/s. 69 of ITA 2025 or alternatively, the additional tax related provisions may be moved from s.69 to respective capital gains sections 196, 197 and 198 of ITA 2025.

	5. 
	Interest deduction prohibition against dividend income
(Section 93 of the ITA 2025) 
(Section 57 of ITA 1961)

	Rationale
· As per the provisions of ITA, a deduction of interest expense upto 20% of dividend income is allowed against dividend income u/s. 93(2) of ITA 2025 (s.57(iii) of ITA 1961). This provision was perceived as harsh and onerous by stakeholders and hence representations were made as part of pre-budget recommendations to allow full deduction of interest expenditure which is bonafide incurred for earning dividend income.
· However, contrary to stakeholder representation, FB 2026 proposed to completely disallow any deduction (including interest) against dividend income from tax year 2026-27. This is contrary to the well settled principle of taxing “income” and not “gross receipts”.
· The introduction of artificial disallowance for interest and any other expenditure incurred for earning dividend income is not consistent with classical system of dividend taxation. The tax policy intent behind introducing such artificial restriction is not clear. The switch from DDT regime to classical system was motivated by one of the reasons being that DDT regime resulted in artificial disallowance of genuine expenditure by taxing dividend on gross basis in hands of dividend paying company and disallowing corresponding expenditure in hands of dividend receiving entity. The taxation of gross dividends will create great hardship for companies which make investment in shares with borrowed funds for various commercial reasons. It is very common in insolvency resolution plans to set up an SPV to pool funds from acquirer and lenders to acquire a company undergoing insolvency resolution under IBC. The tax cost of such arrangements will become very onerous and adversely impact resolution of stressed companies. It may be noted that there is no carry forward benefit for loss under Income from other sources and hence the introduction of artificial limitation lacks sufficient rationale. 
Recommendation
· Since the main purpose of making strategic investments is to run business and make commercial profits, any expenditure in relation to such investments be allowable as deduction and the restriction under section 93(2) should not be made applicable in such cases.

	6. 
	Allowing deduction for non-life insurance business on compliance of conditions in subsequent years
(S.29(2)(a) of ITA 2025) (Section 40A(7)(a) of the ITA 1961)
	Rationale
· The existing ITA 2025 and proposed amendment covers granting deduction in subsequent years for timing difference disallowances for actual payment condition related expenses (s.43B of ITA 1961) [s.37 of IT 2025] and TDS defaults (s.40(a)(i/(ia) of ITA 1961) [Section 35(b)(ii) of the ITA, 2025 r.w S. 66 of the ITA, 2025]. 
Recommendation
· On similar lines, it is recommended to cover another item for deduction in subsequent years for non-life insurance business viz. provision for gratuity which is disallowable in the year of provision u/s. 29(2)(a) of ITA 2025 (Section 40A(7)(a) of the ITA, 1961) but allowable u/s. 29(1)(d) of ITA 2025 (Section 40A(7)(b) of the ITA, 1961) in the year in which gratuity becomes payable to the employee. Presently, there is no provision to grant deduction in the subsequent year in case of general insurance company. Hence, it is recommended to insert the same on lines of amendment proposed in Finance Bill 2026

	7. 
	MAT credit for companies which transitioned to new regime in past 

	Rationale
· The Union Budget 2026 has proposed that companies opting for the new tax regime after April 1, 2026 will be eligible to set off their accumulated Minimum Alternate Tax (MAT) credits. This measure is a welcome step, as it provides relief to corporates carrying forward MAT credits and ensures smoother transition to the simplified regime. However, companies that had already opted for the new regime prior to April 1, 2026 are excluded from this benefit. As a result, such companies are placed at a disadvantage compared to later entrants, despite having demonstrated early compliance and alignment with the government’s policy intent.
· While CBDT has provided rationale at FAQ 14 on the above issue, it proceeds on the assumption that all companies who transitioned to new regime in the past would have done so only if the new regime is more beneficial than MAT credit loss suffered by them. This is not always true. Some companies have transitioned considering the Government’s thrust on new regime and/or to avoid complexities and litigation on tax holiday provisions and MAT computation.
Recommendation 
· It is recommended to extend the benefit of set off of accumulated MAT credits even to companies opting for the new tax regime prior to 1 April 2026. If the past assessments are not to be disturbed, the MAT credit set off may be allowed from tax year 2026-27 onwards in respect of accumulated MAT credit till the tax year immediately preceding the tax year in which such domestic company opted for new regime subject to 15 years time limit. For example, if a domestic company has opted for new regime in FY 2024-25, then MAT credit accumulated till 31 March 2024 may be permitted to be set off upto 25% of tax liability under new regime for tax year 2026-27 & onwards subject to 15 year time limit from respective tax year in which MAT credit first became available. 

	8. 
	[bookmark: _Toc221290828]Adverse MAT impact for SPVs of REITs/ InvITs

(S. 223 r/w Schedule V, Table Sl. No 5 of ITA 2025) (S. 10(23FD) of ITA 1961)
	Rationale
· Special pass-through taxation regime was introduced for business trusts (REITs and InvITs) vide Finance Act, 2014 [S. 223 r/w Schedule V, Table Sl. No 3 & 5 of the ITA, 2025] (S. 115UA r/w S. 10(23FC) and 10(23FD) of ITA 1961). As per the regime, dividend distributed by SPV was exempt from tax in the hands of the business trust as well as the unit holders. SPVs distributing dividend to business trusts were exempted from DDT to ensure tax free dividend distribution to unit holders. Incidentally, when dividend taxation was changed from DDT to taxation in the hands of the shareholders vide Finance Act, 2020, it was also provided that unitholders would remain exempt from dividend taxation conditional upon SPVs not opting for concessional tax regime of s.115BAA of ITA 1961 [s. 200 of ITA 2025]. In other words, while dividend distribution by SPV opting for concessional tax regime is taxable in hands of unit holders, dividend distribution by SPV continuing under old regime is exempt in hands of unit holders. 
· It is now proposed in FB 2026 that companies continuing under the old regime will be subject to MAT at 14% without allowing any utilisation of MAT credit in future. The proposed amendment is likely to adversely impact SPVs of business trusts who would prefer to continue with the old regime to preserve tax exemption of dividends in the hands of its unitholders. Non-creditable MAT will put extra tax burden on such companies to preserve the tax-free status of dividends for unitholders.
Recommendations 
· In order to ensure that the tax position of unit holders of business trusts is not adversely affected, s. 223 r/w Schedule V, Table Sl. No 5 (S. 10(23FD) of ITA 1961) may be amended to provide exemption to unitholders in respect of dividend income from business trusts, irrespective of whether SPV has opted for new or old regime. This would enable such SPVs to switch over to new regime without any disadvantage other than loss of MAT credit. 
· If the above option is not feasible, SPVs of business trusts which would prefer to continue with the old regime may be allowed to utilise their accumulated MAT credit as per position prevailing under existing law.




	9. 
	MAT exemption to all non-residents under presumptive taxation
(Section 206(1)(l) of ITA 2025)

(Explanation 4 & 4A S. 115JB of ITA 1961)


	Rationale
· The proposal to exempt from MAT all NRs under presumptive taxation scheme (including cruise ship operators and those providing technology/services for electronic manufacturing in India) is a welcome move. The amendment is proposed in ITA 2025 w.e.f. tax year 2026-27 onwards.
Recommendation
Our recommendations in this regard are as follows :-
· Since it is a clarificatory amendment to put all non-residents having similar tax treatment at par, it is recommended to make it retrospectively applicable by making similar amendments in Explanation 4A to s.115JB of ITA 1961 [S. 206(1)(l) of the ITA, 2025] also, from AY 2025-26 onwards (i.e., when presumptive taxation for cruise ship operators was inserted). The earlier amendments on the same issue, by insertion of Explanation 4 made by Finance Act 2016 on recommendation of expert committee, and by insertion of Explanation 4A made by Finance Act 2018, were retrospective amendments from 2001. 
· But relief from MAT is limited to cases where such foreign company derives income which is “solely” from the specified business subject to presumptive taxation. This is likely to be interpreted to mean that if such foreign company has any other income (– say, from sale of capital asset used for specified business or interest on income-tax refund or interest on temporary deposits with banks, etc.), the exclusion will not apply and the foreign company will be fully exposed to MAT even on income from specified business. This will render the MAT protection academic since most foreign companies engaged in specified businesses are likely to have one or other incidental incomes like interest income. The object of the provision will be defeated by such onerous & impractical condition.
Hence, it is recommended to :-
· Omit the condition of “solely” in s.206(1)(l)(iii) of ITA 2025 (Explanation 4A of 115JB of the ITA 1961).
· Alternatively, it may be provided that earning of income which is ancillary/ incidental to the specified business of foreign company will not disqualify the foreign company from MAT relief.
· Still alternatively, if the intention is to provide MAT protection to income from specified activity only and not to other incomes, then shift the MAT exemption to income from specified activities to s.206(1)(d)(ii) of ITA 2025 (corresponding to clause (iid) of Explanation 1 to s.115JB(2)) which is restrictive in scope and protects only specified incomes and not the foreign company itself from MAT.

	10. 
	Retrospective impact for secondary purchasers of Sovereign Gold Bond Schemes
(s.47(viic) of ITA 1961, s.70(1)(x) of ITA 2025)
	Rationale
· It is proposed to provide w.e.f 1 April 2026 that capital gains exemption on Sovereign Gold Bonds will be available regardless of the series/year in which they are issued but subject to the condition that taxpayer is original subscriber and held the bonds till maturity. This means secondary purchasers of such bonds who redeem the bonds on maturity on or after 1 April 2026 will lose the exemption. This will be contrary to FAQs/clarifications provided by RBI that the redemption of sovereign gold bonds is tax-free.
· The amendments in ITA 2025 to withdraw capital gains exemption on redemption of Sovereign Gold Bonds for secondary purchasers adversely impacts those investors who already invested in them from secondary market in the hope of getting tax free redemptions based on RBI clarification. Such investors cannot redeem the bonds prior to 31 March 2026 if the next coupon dates extend beyond 31 March 2026 (this is because redemption is permitted only near to coupon dates)
Recommendation
· Hence, it is requested that the amendment be applied only to fresh issue of SGBs on or after 1 April 2026. This recommendation is in line with grandfathering provided for deemed short term capital gains treatment provided for debt mutual funds u/s. 76 of the ITA, 2025 (S.50AA of the ITA, 1961) where units are acquired on or after 1 April 2023. It will also be in line with consistent policy adopted in the past to grandfather existing investments whenever the taxation was changed materially (eg. ULIPs in 2021 and high premium insurance products in 2023)

	11. 
	Exemption to foreign company for procuring data centre services from Indian data centre
(Clause 13C in Table to S.11 r. w. Schedule IV of ITA 2025) (w.e.f. 1 April 2026)
(corresponding S.10 of ITA 1961)
	Rationale
· Section 11 of ITA 2025 r. w. its Schedules (corresponding to S. 10 of ITA 1961) lists down various streams of income which shall not be included in the total income of a Taxpayer, subject to satisfaction of certain conditions.
· Schedule IV to ITA 2025 deals with eligible non-residents, foreign companies and other such persons, and specifies the eligible income which shall not be included in their total income.
· FB 2026 proposes to introduce a new entry, Sl. No. 13C in the Table to Schedule IV to ITA 2025 for the purpose of Section 11 to provide exemption to a foreign company in respect of any income accruing or arising in India or deemed to accrue or arise in India by way of procuring data centre services from a specified data centre, subject to specified conditions. This exemption is available up to tax year ending on the 31 March 2047.
· The proposal intended to attract investment in data centre and promote AI data centre framework in India is welcome. This sector is poised to receive significant amounts of foreign investment and hence clarity on each of the conditions for exemption is very critical for long term investment decision making of foreign investors. 
Recommendation
In this regard, clarifications on following operational aspects of the new scheme would be greatly appreciated.
· One of the conditions to qualify for exemption is that where services are provided to Indian users by the foreign company, it should be routed through an Indian reseller entity. While our understanding is that this does not mean that services cannot be provided to foreign users, doubts have been expressed by certain stakeholders based on the language of the condition. Hence, it is recommended to clarify that services can be directly or indirectly through a reseller be provided by foreign company to foreign users also.
· The exemption is proposed to be provided to any income accruing or arising in India or deemed to accrue or arise in India “by way of procuring data centre services” from a specified data centre. This raises doubts whether the exemption is restricted to income attributable to the procurement of data centre services alone and not to sale/ provision of cloud computing or AI services to Indian or foreign customers by utilising such input data centre services. This aspect can create considerable uncertainty in the minds of foreign investors. Hence, it is recommended to clarify that any income earned through or by means of or in consequence of or by reason of such specified activity shall be exempt.
· The exemption is not available if foreign company owns or operates any of the physical infrastructure or any resources of the specified data centre. Typically, in data centre business, the software on the physical infrastructure, once installed will run the infrastructure without any human interference. Thus, it is possible for foreign company to access the data centre remotely for the purposes of rendering data centre or embedded services like AI or cloud computing to its global or Indian customers by installing its own software and running different applications. This is a standard feature in which data centre services are availed and cannot be regarded as “operating” of any of the resources of the data centre. Any narrow view on this aspect will defeat the intent of granting exemption to foreign company availing data centre services from Indian data centre to provide such services to global customers. To avoid any such potential litigation, it is recommended to clarify that remote access to foreign company to specified data centre by installing its own software, operating system, applications, etc (in which IPR may also belong to the foreign company) will not be regarded as breach of the condition of “operation” of “resources” of the specified data centre. 
· For providing services to global and Indian customers on a massive scale at a consistent service level, the foreign entity will need to perform oversight/ stewardship function over the specified data centre. It may also involve technology transfer and technical supervision to ensure that the data centre is developed as per global standards ensuring compliance with data protection compliance regulations of the global customer’s jurisdictions. This requires not only best in class physical infrastructure but also ensuring that the specified data centre has technically competent people. To avoid any litigation on the aspect whether such oversight/ stewardship function results in “operation” of “resources” (i.e. human resources) of specified data centre, it is recommended to clarify that such functions will not be regarded as violation of exemption condition.

	12. 
	Exemption to foreign company on income arising from providing capital goods, equipment tooling to an electronic goods manufacturer located in custom bonded area
(Clause 13A in Table to S.11 r. w. Schedule IV of ITA 2025)
(corresponding S.10 of ITA 1961)
	Rationale
· Finance Bill 2026 proposes to introduce a new entry, Sl. No. 13A in the Table to Schedule IV of ITA 2025 to provide exemption in respect of any income arising to a foreign company on account of providing capital goods, equipment or tooling (CET) to a contract manufacturer (being a company resident in India) for use in electronic manufacturing in India.
· The proposal to provide exemption to foreign company on the activity of providing capital goods, equipment or tooling to contract manufacturer producing electronic goods is welcome. It will save the capital investment for the Indian contract manufacturer on such capital equipment and also provide tax certainty to the foreign OEMs.
· The exemption is restricted to income arising on account of provisioning of CET to a contract manufacturer being Indian resident company. The exemption is available subject to satisfaction of following cumulative conditions: 
(i) Ownership of CET to remain with foreign company during the period of contract manufacturing arrangement
(ii) CET is under the control and direction of the contract manufacturer
(iii) Contract manufacturer is located in a custom bonded area (i.e. a warehouse referred to in section 65 of the Customs Act, 1962)
(iv) Contract manufacturer produces electronic goods on behalf of foreign company for a consideration
Recommendation
To derive better benefits of the proposal and attract more investment for manufacture in India, it is recommended that certain restrictions contained in the provision be reconsidered and liberalised as follows :-
· The exemption is available only if the contract manufacturer is located in custom bonded area and not in Domestic Tariff Area (DTA). This restricts the benefit to a limited class of contract manufacturers operating from customs bonded area and catering exclusively to export market. It leaves uncertainty open for contract manufacturing in DTA even if majority of the production is exported. Since the intention is to provide impetus to manufacture in any part of India, it is recommended that this condition may be omitted.
· Another condition is that contract manufacturer should produce the electronic goods “on behalf of” the foreign company for a consideration. This raises doubts whether contract manufacture on principal-to-principal basis will not qualify. Hence, it is suggested to add “or for” after “on behalf of” to clarify that P2P manufacture is also covered. Furthermore, based on group structure and division of business activities, it is possible that capital equipment may be provided by one group entity whereas the manufactured goods may be purchased by another reseller group entity. Hence, it is recommended to add “or its associated enterprise” by borrowing the definition from s.162. Accordingly, it is recommended that the condition may be modified as follows :-
“(d) the contract manufacturer produces electronic goods, on behalf of or for the foreign company or its associated enterprise, for a consideration 
To insert a note below the Table
“Note ….- For the purposes of Sl. No. 13A, “associated enterprise” shall have the same meaning as provided in section 162 of the ITA, 2025. 
· The exemption is available up to tax year 2030-31 only. This will make it difficult for new units which are set up in next few years (-say, 2027-28 or 2028-29) to avail the benefit. The foreign OEMs will be hesitant to provide the capital equipment for such short periods. Since the intent is to create a stable and long term manufacturing base in India, it is recommended to extend the benefit till 2046-27 on lines of data centre operations benefit. 
· The exemption is available only if ownership of capital goods is with foreign company. However, it is not uncommon for the foreign company to procure such capital goods on finance or operating lease as a measure of prudent capital financing structure. The benefit may be denied in such cases on a literal interpretation of the provision. Since the legislative intent of the provision is to relieve the Indian contract manufacturer from heavy investment in capital goods thereby reducing the cost of manufacture and enhancing export competitiveness, the ownership condition may be liberalised to include capital goods procured on finance or operating lease by the foreign company.
· While exemption is made conditional upon manufacture of “electronic goods”, the term “electronic goods” itself is not defined which can give rise to ambiguity and potential for litigation. In the context of salary perquisite taxation for transfer of assets to employees under Rule 3(7)(viii), CBDT Circular No. 15/2001 dated 12 December 2001 clarifies that the lower perquisite valuation with respect to computers and electronic gadgets (with 50% depreciation) owing to higher degree of obsolescence applies to data storage and handling devices like computer, digital diaries and printers. They do not include household appliances (i.e. white goods) like washing machines, microwave ovens, mixers, hot plates, ovens, etc. Considering the legislative object of incentivising electronic manufacturing in India, it may be clarified that electronic goods will include computers, laptops, tablets, mobiles, smart watches, printers, networking equipment like routers, etc and any components, assemblies or sub-assemblies of such items. 
· While the Budget Speech refers to “toll manufacturing”, the text of the provision refers to “contract manufacturer” which is not defined. The commercial understanding of these terms is different. Even legislature makes a distinction in s.194C of ITA 1961 [S. 402(47) of the ITA, 2025 r.w Section 393(1) & its Table: Sl. No. 6(i)] in context of definition of “work”. Manufacturing or supplying a product according to the requirement or specification of a customer by using material purchased from such customer or its associate as defined u/s. 40A(2)(b) is considered as “work” attracting TDS u/s. 194C of ITA 1961. On the other hand, manufacturing or supplying a product according to the requirement or specification of a customer by using material purchased from a person, other than such customer or its associate is excluded from “work” thereby not attracting TDS u/s. 194C of ITA 1961 . The former is toll manufacturing whereas latter is contract manufacture. If the intent is to cover both types of activities, it may be clarified by providing a specific definition by combining the two types of activities specified in s.194C of ITA 1961.
· The toll or contract manufacture through capital goods provided by foreign OEM implicitly involves use of IPR or technology of the OEM either in manufacturing process or in the manufactured goods. Hence, it may be clarified that capital goods also include intangible capital goods like know how or patent. This will avoid the controversy of attribution of any notional royalty income in the hands of the foreign company.

	13. 
	Support amendment required for corresponding relief in hands of AE to file modified return pursuant to APA 

S. 169 of ITA 2025 (S. 92CD of ITA 1961)

	Rationale
· Section 92(3) of the Income-tax Act, 1961, and its corresponding provision, Section 161(4) under the ITA 2025, establish a clear statutory bar on permitting downward adjustments to the income of a taxpayer pursuant to transfer pricing provisions.
· The Finance Bill, 2026 introduces a change through the proposed amendment to Section 169(1) of ITA 2025. The amendment seeks to allow associated enterprises (AEs) to furnish a return or a modified return in India for the limited purpose of incorporating the outcome of an APA. This mechanism is intended to facilitate appropriate tax treatment for AEs, particularly in situations where the APA results in a corresponding adjustment that would otherwise reduce their Indian tax liability. The legislative intent of this provision is to enable the AE to obtain refund for the “excess taxes withheld or paid” as may gathered from the Explanatory Memorandum.
· However, the proposed amendment does not explicitly address the interplay between the proposed amendment to Section 169(1) of the ITA, 2025 (S. 92CD of the ITA, 1961) and the existing prohibition on downward adjustments under Section 161(4) of the ITA, 2025 (S. 92BA of the ITA, 1961). In the absence of a clear legislative override or harmonising provision, the statutory restriction in Section 161(4) may continue to operate, thereby preventing any reduction in the taxable income of an AE, despite the APA outcome and notwithstanding the ability to file a modified return.
· This creates a potential legislative inconsistency: the machinery provision allowing modified returns for AEs is rendered ineffective unless the substantive prohibition on downward adjustments is also addressed.
Recommendation
· To ensure coherence in the statutory framework and to give full effect to the policy/ legislative intent underlying APAs, particularly in the context of corresponding adjustments for AEs, a consequential amendment to clarify that ALP determined under Section 168 and applied in tax return/ modified return filed under Section 169 would also override Section 161(4) is necessary.


	14. 
	TDS on NRI rent payment

(S. 393(1) & its Table: Sl. No. 3(i), S. 402 of the ITA, 2025)

(S. 194IA of the ITA, 1961)
	Rationale
· The omission to obtain TAN for purchase of immovable property from NRI is welcome. However, the requirement continues for payment of rent to NRI. There is also no threshold limit for deduction of tax on rent payment unlike rent payment to residents where threshold limit is Rs. 50,000 per month and one-time compliance at year end or on termination of tenancy is applicable.
Recommendation
· Hence, it is recommended that rent payment to NRI may also be made a one-time compliance without requirement of TAN on lines of rent payment to residents.

	15. 
	Form 15G/H
(s.393(7) of ITA 2025)

	Rationale
· It is proposed to introduce the facility of furnishing Form 15G/H for dividends, mutual fund income and interest on listed securities through the depository which will reduce the compliance burden for small taxpayers. But similar difficulty is faced by small depositors with banks whereby they need to submit Form 15G/H to all the banks where they hold deposits to avoid TDS on interest.
Recommendation
· The facility to submit single Form 15G/H through depository for dividend, income from mutual funds and interest on securities may also be extended to interest on fixed deposits with banks. For this purpose, the filing may be enabled through income-tax portal such that once the taxpayer logs into his account and submits Form 15G/H with relevant names & IFSC/TAN of banks with which he holds deposits, it may be processed by portal and transmitted to relevant banks for compliance with intimation to taxpayer.


	16. 
	TDS rate on professional vs. technical services
Section 194J of ITA 1961 (S. 393(1), Table: Sl. No 6(iii) of ITA 2025)
	Rationale
· It is proposed to clarify that supply of manpower will attract TDS @ 1%/2% as “work” instead of fees for technical services (2%) or fees for professional services (10%). This will remove ambiguity on characterisation of supply of manpower for TDS purposes. 
Recommendation
· On lines of removal of ambiguity of characterisation of supply of manpower, the TDS rate on professional services under section 194J of ITA 1961 (S. 393(1), Table: Sl. No 6(iii) of ITA 2025) may be reduced to 2% to avoid characterisation disputes on fees for professional services (10%) vs. fees for technical services (2%). This is because there is no bright line test to distinguish between the two and there is significant overlapping. 

	17. 
	Mandatory fees in lieu of penalty for tax audit default may be reduced

(S. 271B of ITA 1961/ S.446 of ITA 2025)
	Rationale
· Presently, delay in furnishing tax audit report is subject to levy of penalty of an amount which is lower of 0.5% of total turnover/gross receipts or Rs. 1.50 lakhs. (S. 271B of ITA 1961/ S.446 of ITA 2025). However, this is subject to “reasonable cause” protection u/s. 273B of ITA 1961 (s.470 of ITA 2025) in terms of which if the taxpayer is able to establish that the default was caused by a reasonable cause, then the penalty does not apply. In this regard, Tribunals have liberally deleted penalty wherever taxpayers have been able to show reasonable cause like health challenge or death of partner of firm, default on part of tax auditor, natural calamity, etc.
· It is now proposed by FB 2026 to convert the discretionary penalty into a mandatory graded fee of Rs. 75,000 for delay upto a month and Rs. 1,50,000 for delay beyond a month. This will be very harsh for small taxpayers. It may be noted that taxpayers who opt out of presumptive taxation for small businesses/professionals are required to get their accounts mandatorily tax audited. In case of businesses, this applies mandatorily for a period of 5 years. Consider a small businessman having turnover of Rs. 1 Cr who opts out of presumptive taxation due to very low margins or losses. Presently, if he defaults in furnishing tax audit report on time, he faces penalty of Rs. 50,000 only which can also be saved by demonstrating reasonable cause. Penalty is not automatically levied at the time of furnishing tax audit report or return. However, under the new law, he will have to mandatorily pay a fee of Rs. 75,000 / Rs. 1,50,000 regardless of the reasonable cause for delay. It may be noted that no taxpayer would like to deliberately commit default. Generally, there are valid reasons for delay in furnishing tax audit report. It could also be due to glitches in the income tax return filing portal which is frequently encountered. 
Recommendation
· To provide relief to small taxpayers, it is recommended to reduce the quantum of fees to Rs. 25,000 for delay upto one month and Rs. 50,000 thereafter.  Alternatively, the fees may be restructured on the basis of per day default – say. Rs. 500 per day subject to overall cap of lower of 0.5% of total turnover/gross receipts or Rs. 1.50 lakhs.

	18. 
	Combined order for assessment and penalty (w.e.f. 1 March 2026 for assessment orders made on or after 1 April 2027, s.274, 220, 245MA of ITA 1961 corresponding to s.471, 411, 379 of ITA 2025)
	Rationale 
· While the proposal to pass combined order for assessment and penalty is to avoid multiplicity of proceedings, fundamentally they are different proceedings. Assessment is for assessing the income i.e. taxing proceedings whereas penalty proceedings are quasi-criminal proceedings. Penalty can be levied only after there is finality of addition in quantum assessment and certain additional conditions are fulfilled like satisfaction of AO that explanation provided by taxpayer is not bonafide or that taxpayer has not disclosed all material facts. In respect of penalty for misreporting, there are higher threshold conditions like satisfaction of AO that the taxpayer has misrepresented or suppressed any facts, recorded false entry in books, etc. Such additional conditions cannot be fulfilled until the quantum assessment is completed and taxpayer is made aware of the grounds for sustaining the addition and given opportunity of defending how the additional conditions for levy of penalty are not fulfilled.   
· The burden on taxpayer and standard of evidence required for levy of penalty is materially different from quantum assessment proceedings. For example, addition can be made on estimate basis if there is difficulty in ascertaining the correct amount. But that in itself is not valid ground for levy of penalty.
· The reasons for making an addition become known to the taxpayer only after AO passes the assessment order. In penalty proceedings, based on the reasons adopted by AO in quantum assessment, the taxpayer gets fresh opportunity to defend with additional evidence why penalty should not be levied even if addition made in quantum assessment is correct. If the two proceedings are combined, there will be no effective opportunity to the taxpayer to defend penalty since he is not aware of the grounds for making the addition. In practice, there is likely to be penalty levied in each and every addition in routine manner creating demand.
· In case of listed companies, there is statutory obligation under SEBI LODR regulations to disclose levy of penalty by statutory authorities of material amount within 24 hours to the stock exchange. The relief under existing law of penalty being levied only on additions confirmed in appeal, would no longer be available to the taxpayers under proposed law. It is likely that the penalties of 200% for misreporting of income will be levied routinely considering that taxpayer is statutorily protected from interest thereon till the date of first appellate outcome and taxpayer is required to pre-deposit only 10% of core tax demand. This may create negative sentiments for the stock price and lead to volatility of stock prices which is not desirable for any stakeholder. 
· Furthermore, the outstanding demand towards penalty will reflect on income tax portal (although no interest is payable till CIT(A)/ITAT order). The refunds for other years will get adjusted towards such penalty (in addition to income tax demand).
Recommendation
· Hence, following recommendations are made :-
· Withdraw the proposal and maintain status quo.
· Without prejudice, provide statutory protection against routine levy of penalty by explicitly providing that no penalty shall be levied in cases where any addition is made on rejection of a bonafide view taken by an assessee on an issue on the basis of :-
· Decision of an appellate authority in his own case; or
· On the basis of a judgement of Tribunal, High Court or Supreme Court, which is in favour of the assessee
· Furthermore, it is recommended to explicitly provide in the law that no refunds of other years shall be adjusted against such penalty till passing of the order by CIT(A) or ITAT (for appeal against DRP orders), as the case may be.

	19. 
	Anomaly in language of amendment of s.440 of ITA 2025 (s.270AA of ITA 1961) on immunity from penalty and prosecution to be addressed
	Rationale
· Presently, if penalty is initiated in assessment for “misreporting” of income which carries higher penalty of 200% of misreported income (as distinguished from 50% for underreporting of income), taxpayer cannot avail immunity from levy of penalty u/s. 439 and prosecution u/s. 478 or 479 of ITA 2025. As a measure of rationalisation, it is proposed to allow taxpayer to seek immunity in case of penalty levied u/s. 439 for misreporting of income (as part of composite order of assessment and penalty) also on payment of additional tax of 100%/120% on the misreported income.
· However, the text of the language contains a drafting anomaly giving rise to a potential literal reading that the taxpayer has to pay 100%/120% on the whole of the under-reported income whether or not it is on account of misreporting of income. In other words, for seeking immunity, the taxpayer has to pay additional tax of 100% even on under-reported income which carries lesser penalty of 50% of tax. 
Recommendation
· Since this is not the legislative intent, to avoid any potential controversy in this regard, it is recommended to add “such” between “tax payable on under-reported income” to read as “tax payable on such under-reported income” in both clauses (b) and (c) of proposed s.440(1).

	20. 
	Bar from seeking immunity if any prosecution proceedings are initiated be removed
(S. 440 of ITA 2025) (s.270AA of ITA 1961)
	Rationale
· It is proposed to add a new limitation from seeking immunity u/s. 440 of ITA 2025 (s.270AA of ITA 1961) to prevent taxpayer from seeking immunity from penalty & prosecution for evasion of tax (s.478) and return filing (s.479) offences if “any” proceeding has been initiated under Chapter XXII. No rationale has been explained in Explanatory Memorandum for introducing this new limitation which is not present in existing s.440.
· The limitation has the effect of preventing the taxpayer from seeking immunity even from under-reporting of income (50% of tax) if some prosecution has been initiated for the same or different tax year for an unrelated offence – say, TDS/TCS default. Since the thrust of rationalisation of penalty and prosecution provisions in the Finance Bill 2026 is to give opportunity to taxpayer to bring certainty and closure of proceedings, more particularly since it is now proposed to grant immunity even for misreporting of income by paying additional tax of 100%/120%, the rationale of preventing taxpayer from settling the matter in case of an unrelated pending prosecution matter is not clear.
Recommendation
· It is recommended to remove this limitation by omitting the proposed sub-section (4) to s.440.   

	21. 
	Relaxation of prosecution provisions
	Rationale and Recommendation
· It is observed that Niti Aayog’s recommendations in October 2025[footnoteRef:1] for decriminalisation of several income tax offences is partially accepted. For example, Niti Aayog had recommended complete decriminalisation of TDS/ TCS and return filing offences. Niti Aayog had observed that, as per present law, offence of failure to pay TDS/TCS to credit of the Central Government can become liable to prosecution even if it is unintentional or procedural, despite there being no fraudulent or wilful intent. It criminalises even unintentional lapses such as defaults arising due to cash flow constraints, accounting errors, or administrative oversights, rather than deliberate misconduct. [1:  https://www.niti.gov.in/sites/default/files/2025-10/Report_Tax_Policy_Working_Paper_Series_II.pdf ] 

· The proposal to partially decriminalise such offences is welcome. But it is recommended to fully decriminalise the offences related to TDS/TCS and return filing offences in line with Niti Aayog’s recommendations.
· Furthermore, the Niti Aayog had recommended withdrawal of reverse burden on the taxpayer to prove his innocence beyond reasonable doubt (rather than Tax Department proving the offence which is generally the case in criminal proceedings). It is recommended to withdraw this reverse burden on the taxpayers contained in s.490 of ITA 2025 (corresponding to s.278E of ITA 1961) in line with Niti Aayog recommendations.

	22. 
	Anomalies in language of tax payable on undisclosed income/foreign assets for availing protection under The Foreign Assets of Small Taxpayers Disclosure Scheme 2026

	Rationale and Recommendation
· The new proposed scheme to enable small taxpayers to regularise their defaults of non-disclosure of foreign incomes or assets is a welcome move. The scheme essentially envisages payment of tax at 60% of undisclosed foreign income/assets to get protection from onerous consequences of Black Money Act, 2015 (BMA) which levies tax at 30% and penalty at 90% and also makes taxpayer liable for prosecution.
· As per Budget Speech, the above measure is to address practical issues of small taxpayers like students, young professionals, tech employees, relocated NRIs, etc.
· Such small taxpayers often miss out on reporting of their minor foreign incomes or assets in their returns of income. The default occurs when taxpayers like students or relocated NRIs turn ordinary residents and are required to disclose foreign incomes/assets in their return of income. In case of young professionals or tech employees, it is more often a case where taxes on foreign incomes like ESOPs/RSUs  from foreign parent of Indian subsidiary are paid (due to Salary TDS by the employer) but the foreign shares and resulting dividends are inadvertently left out to be reported in their returns of income.
· The scheme envisages payment of aggregate of (i) 30% tax on value of undisclosed asset located outside India as on 31 March 2026 (ii) 30% tax on undisclosed foreign income and (iii) 100% of tax determined in (i) and (ii). This is subject to the condition that aggregate value of the undisclosed asset located outside India and undisclosed foreign income does not exceed Rs. 1 Cr. (Category 1)
· The scheme also envisages Category 2 where there is merely a default of not reporting foreign assets in Schedule FA of ITR although income is not taxable/reported. In this case, a fee of Rs. 1 lakh is payable if the value of the foreign asset does not exceed Rs. 5 Cr.  This can cover cases of unreported ESOPs/RSUs etc.
· In this regard, we would like to highlight two issues for consideration of the Government.
For this purpose, consider a case, where the taxpayer inadvertently left out to report an income of Rs. 50 lakhs in FY 2021-22 which was invested in shares of foreign company. If the taxpayer was diligent, he would have paid tax of 30% in FY 2021-22 and reported the foreign assets at cost of Rs. 50 lakhs in Schedule FA of ITR from FY 2021-22 onwards. Assume that the value of the foreign shares has increased to Rs. 1 Cr as on 31 March 2026. If BMA is invoked against such taxpayer for non-reporting of foreign income & asset, since the source of the foreign asset is explainable, it would have been a case of undisclosed income attracting tax of 30% on Rs. 50 lakhs (i.e. Rs. 15 lakhs) and penalty of 3 times of tax computed (i.e. Rs. 45 lakhs) aggregating to Rs. 60 lakhs apart from prosecution. 
· The first issue is on the computation of amount payable under the scheme under Category I. The valuation is envisaged as on 31 March 2026 regardless of cost incurred in the past year in which it was acquired. There is ambiguity whether the amount payable under the scheme is (a) 30% of Rs. 1 Cr (i.e. 30 lakhs) plus (b) 30% of Rs. 50 lakhs (i.e. Rs. 15 lakhs) plus (c) 100% of (a+b) (i.e. Rs. 45 lakhs), aggregating to Rs. 90 lakhs. If this is correct, then it is too onerous considering that the amount payable under BMA would have been Rs. 60 lakhs (apart from prosecution). It will significantly reduce the attractiveness of the scheme to regularise the past defaults of small taxpayers. In fact, the taxpayer under the above illustration would be prevented from filing the declaration since the aggregate of foreign asset and income exceeds Rs. 1 Cr. 
Hence, it is recommended to clarify that the amount payable under the scheme in the above case where source of foreign asset is explainable is 30% on quantum of undisclosed foreign income i.e. Rs. 15 lakhs and 100% thereof i.e. Rs. 15 lakhs, aggregating to Rs. 30 lakhs. 
· The second issue is on the valuation of the asset in case of Category 2 where there is merely default of not reporting the assets. In this category, the condition is that the value of foreign asset should not exceed Rs. 5 Cr. The value of asset is defined in clause 115 (l) to mean the fair market value of the asset to be determined as per rules to be prescribed. In this regard, it is relevant to note that Schedule FA of ITR requires reporting “cost” of the foreign asset and not the FMV. But for the purposes of declaration under the Scheme, the cap is provided w.r.t FMV. This can exclude those taxpayers whose default in reporting foreign assets is with reference to assets whose cost is less than Rs. 5 Cr but the FMV is more than Rs. 5 Cr on 31 March 2026.  

Since the income is fully reported and cost is ascertainable, it is recommended that the value for second category should be reckoned with reference to cost of acquisition and not fair market value as on 31 March 2026.
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