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REPRESENTATION ON GST EXEMPTION FOR THE CORPORATE SOCIAL RESPONSBILITY (CSR) ACTIVITIES PERFORMED BY THE IMPLEMENTING AGENCIES FOR CHARITABLE PURPOSES

	A. BACKGROUND



1. As per the provision of Section 135 of the Companies Act, 2013, it is mandatory for prescribed Companies to spend at least 2% of the average net profits of the Company for three immediately preceding financial years on the Corporate Social Responsibility (“CSR”) activities as specified in CSR policy of the Company. These activities include, but are not limited to, promoting education, eradicating hunger, improving healthcare, and ensuring environmental sustainability. 

2. As per the Companies (Corporate Social Responsibility Policy) Rules, 2014 (“CSR Rules, 2014”) and the CSR Amendment Rules, 2021, According to the these provisions, the prescribed Companies are required to (i) formulate a CSR committee and CSR policy; (ii) earmark 2% of the average net profits during the three immediately preceding financial year for CSR initiative; and (iii) disclose the CSR spending in the board report for the concerned financial year.

3. A company can implement its CSR activities through implementing agencies (rule 4(1) of the CSR Rules, 2014) (hereinafter referred to as “implementing agency” or “implementing entity”). The Rule states that the Board shall ensure that the CSR activities are undertaken by the company itself or through a company established under Section 8 of the Act, or a registered public trust or a registered society, registered under Sections 12A and 80G of the Income-tax Act, 1961 (43 of 1961), established by the company, either singly or along with any other company. Owing to the lack of expertise there were delays in project identification and implementation of CSR obligation. This was identified as one of the key reasons for under-spending of CSR funds in the Report of the High-Level Committee on CSR (2018 HLC Report). Hence, companies were permitted to fulfil the CSR responsibility through the implementing agencies.

4. Accordingly, to carry out the CSR activities, the contribution for CSR can be deployed by the Company either directly or through any eligible implementing agencies. Several Companies engage implementing agencies such as NGOs, charitable trusts to fulfil their CSR obligations. These agencies receive the amount in the form of “contributions” or “donations” from the Companies to carry out specified charitable projects or activities.
5. In it has been observed that, generally, Companies carry out the CSR obligation and responsibility through eligible implementing agencies. The Companies provide the funds, that is contribute, by way of donations to the implementing agencies. These funds facilitate the execution of charitable projects, significantly enhancing public welfare.

6. As per CSR regulations, the CSR Committee as constituted by the Board of Directors of the contributing Companies need to approve the overall project, monitor the expenditure. The implementing agencies are required to provide the necessary information to the contributing companies for mandatory reporting in their financial statements (annual report). 

7. The funds made available to the implementing agencies the by prescribed Companies for the CSR activities and responsibility are made without any expectation of commercial return or any return in any manner whatsoever. These are aimed at fulfilling the Company’s statutory CSR obligations and promoting public welfare.

	B. ISSUES, RATIONALE AND JUSTIFICATION



Part A: Donation for CSR activities does not qualify as ‘Supply’:
1. It is settled position that the implementation and execution of CSR activities (which is a statutory requirement) by the eligible implementing agencies for or on behalf of the prescribed Companies for which the funds are made available in the form of “donation” or “contribution” is not taxable under GST as there is no underlying supply being rendered by the implementing agencies to such Companies. 

2. However, despite the settled position, it has been observed that there have been instances where the field formations have been taking a view that such contributions or donations in the hands of the implementing agencies is treated as provision of service and the contribution should be treated as ‘consideration’ thereby the considering such transaction as supply of service and taxable under GST. This, unfortunately, has disrupted the settled position and has led to significant and unnecessary disputes and litigations for the implementing agencies.



Rationale and justification
Settled position that there is no underlying supply of services by the implementing agencies to the Companies which carries out the statutory CSR obligation. 

1. As per the definition of “supply”, an activity qualifies as a "supply" when goods or services are provided for “consideration” in the course or furtherance of business. For any payment to be considered as consideration, it must be made in connection with a supply. Specifically, the consideration must be provided in respect of, in response to, or as an inducement for the supply of goods or services. This requires a clear and direct link between the payment and the supply, a quid pro quo that is something for something in return relationship where the payment corresponds directly to the services received.

2. The Central Board of Indirect Tax and Customs (“CBIC”) has also clarified in the erstwhile Service Tax regime through Service Tax Education Guide, 2012 (Para 2.2.) that:
· To be taxable an activity should be carried out by a person for a ‘consideration’;
· Activity carried out without any consideration like donations, gifts or free charities are therefore outside the ambit of service. For example, grants given for research where the researcher is under no obligation to carry out particular research would not be a consideration for such research;
· Conditions in a grant stipulating merely proper usage of funds and furnishing of account also will not result in making it a provision of service.
· Donations to a charitable organization are not consideration unless charity is obligated to provide something in return e.g., display or advertise the name of the donor in a specified manner or such that it gives a desired advantage to the donor.

3. As far as accounts and usage of CSR funds is concerned, the Board of the Company is empowered to plan, decide, execute, and monitor the CSR activities of the company based on the recommendation of its CSR Committee. The CSR architecture is disclosure-based, and CSR-mandated companies are required to file details of CSR activities annually in MCA21 registry. Companies are required to make necessary disclosures in the financial statements regarding CSR including non-compliance. The existing legal provisions such as mandatory disclosures, accountability of the CSR Committee and the Board, and provisions for audit of accounts of the company provide sufficient mechanisms for monitoring.


4. Further, Rule 2(1)(d) of the CSR Rules 2014 defines CSR and, inter-alia, as per sub-clause (v), sponsorship activities for deriving marketing benefits for products/services is excluded from eligible CSR activity. 

5. It is categorically mentioned that role of the implementing agencies is “limited” only to implement and execute the CSR obligations of the prescribed Companies. It is settled position that the activities performed by them for or on behalf of the Companies does not have any nature or characteristic as “service”. As per extant provisions of the Companies Act, they are merely required to implement the CSR and such agencies have to compulsorily register on MCA Portal with effect from 1 April 2021 in order to enable it to undertake CSR activities on behalf of the Company. 

6. The HLC Report in 2018 also observed that one of the recurring issues for companies to not undertake CSR activities was lack of identification of suitable implementation agencies. In this regard, the HLC recommended registration of implementation agencies with the Ministry of Corporate Affairs along with a reporting requirement so that there emerges an authentic and reliable list of implementation partners for companies to select from. 

7. Hence, instead of prescribed Companies directly executing their CSR obligation, the same is being carried by the implementing agencies. As a matter of fact, the amount spend by implanting agencies is out of the contribution made by the prescribed Companies in the form of donations. This contribution is nothing, but the CSR expenditure spend as calculated as per Section 135 of the Companies Act, 2013 which the prescribed Company is statutorily required to spend. 

8. Companies are essentially not be the direct beneficiaries of the CSR projects which would be conducted by the implementing agencies. The funds made available by the prescribed Companies is unilateral and unconditional and is freely given to the implementing agencies by which they carry out its own charitable objectives and activities with the assistance of the money which is given with no expectation of direct benefit in return to the Companies. Companies do not control the usage and disbursement of funds by the implementing agencies except for receiving spend report which is essentially to see that that the funds are properly managed. There is no obligation for the implementing agencies to the Companies for usage of funds. They are not used or spend on directions or control of the Companies. 


9. The implementing agencies are permitted to execute and implement the CSR projects as stipulated and not otherwise. There is clearly no form of direct or indirect benefit or otherwise which flows from the implementing agencies to the Companies, and they are merely engaged for implementation of CSR as per the extant provisions. 

10. Reference is made to the internal guidance manual no. VATSC50400 issued by the United Kingdom VAT (‘UKVAT’) authorities, guidance manual issued by Inland Revenue Authority of Singapore (‘IRAS’) and GST Guide on Societies & Similar Organisations issued by the Royal Malaysian Customs department (‘RMCD’) on taxability of Grants under UKVAT Law, wherein it has been clarified that donation/grant without any benefits in return to the givers, GST/VAT should not be applicable. 

11. Given this, the first ingredient of supply which envisages sale, transfer, license, rental as well as even barter or exchange does not get satisfied since implementing agencies does not perform any activity in return of funds for the Companies and hence, there is no supply of services by implementing agencies to the Companies. Hence, there is no underlying supply by the implementing agencies to the Companies and the funds made available to such agencies are merely donations without any quid-pro-quo. 

12. In many cases, the Companies separately reimburse the administrative charges to the Implementing Agencies to conduct the CSR activities. In such cases GST may be applicable on such administrative charges, as it constitutes as a consideration for a taxable supply. However, the amount of donation provided for CSR activities is in the nature of pass-through activity and does not constitute as a consideration for a taxable supply and accordingly GST should not be applicable on such contributions. It is worthwhile to note that  if GST is levied on the donation amount received by the Implementing Agencies, it would lead to double taxation i.e. at first instance when the donation is received by the Implementing Agencies and second instance when the donation is utilised for CSR activities, which could be taxable or exempt supply under GST law. 

13. Circular No. 116/35/2019-GST dated 11.10.2019 (Attached as Annexure I)
· During the 37th GST Council meeting held on 20.09.2019, GST council has recommended that when individual donors provide financial assistance or other support in the form of donations or gifts to charitable organizations, and the organization places a name plate in its premises as a gesture of gratitude, such an act does not amount to promoting the donor’s public image for publicity purposes. Since the placement of nameplates is merely an acknowledgment without any quid pro quo, there is no consideration exchanged for the donation, and hence, it does not constitute a taxable supply under GST.
  
· In light of the same, Circular No. 116/35/2019-GST dated 11.10.2019 has been issued by the CBIC whereby the activity of contributing towards charitable organisations by an individual doner is clarified to be outside the scope of GST subject to fulfilment of certain conditions.
· As per the referenced Circular, GST is not applicable on donations received from individual donors if the following three conditions are met:
· the gift or donation is made to a charitable organization, 
· the payment has the character of gift or donation and 
· the purpose is philanthropic (i.e. it leads to no commercial gain) and not advertisement. 
· Although this Circular is applicable for individual donors, it is worthwhile to note that when the Companies contribute towards CSR activities through the Implementing Agencies, the conditions mentioned above w.r.t. individual doners does gets fulfilled since such payments are purely made in the form of donation and there is no intention to gain commercial benefits out of the same. Thus, even such contributions made by the Companies to the Implementing Agencies should be outside the scope of GST where similar conditions are being fulfilled by the Companies. 
       
Para B: Expansion of scope and ambit of “charitable activities” for GST exemption:	
Rationale and justification		
1. Notwithstanding the fact that Contributions made by the companies for CSR activities are not in the nature of supply as mentioned in Para A, Notification No. 12/2017-Central Tax (Rate) dated 28.06.2017 (attached as Annexure II), exempts services provided by an entity registered under Section 12AA/12AB of the Income Tax Act, 1961, by way of “charitable activities”. If the implementing agency is a registered charitable organization and the activities fall under the definition of charitable activities, such receipts should be exempt from GST. 
2. [bookmark: _GoBack]The extract of definition of charitable activities as per the abovesaid notification is as below –

“charitable activities” means activities relating to -
(i) public health by way of ,-
(A) care or counseling of
(I) terminally ill persons or persons with severe physical or mental disability;
(II) persons afflicted with HIV or AIDS;
(III) persons addicted to a dependence-forming substance such as narcotics drugs or
alcohol; or
(B) public awareness of preventive health, family planning or prevention of HIV
      infection;
	(ii) advancement of religion, spirituality or yoga;
(iii) advancement of educational programmes or skill development relating to,-
 (A) abandoned, orphaned or homeless children;
 (B) physically or mentally abused and traumatized persons;
 (C) prisoners; or
 (D) persons over the age of 65 years residing in a rural area;
(iv) preservation of environment including watershed, forests and wildlife;

3. However, the definition of 'Charitable Activities' provided in the Notification is narrow and specific. In contrast, the definition under the Income-tax Act is broader and encompasses a wider range of activities. Below is an extract of the definition of 'Charitable Activities' as per the Income-tax Act. 

4. Therefore, the scope of 'Charitable Activities' in the notification should be expanded to align with the broader framework as per the Income-tax Act.

2(15) "charitable purpose" includes relief of the poor, education, yoga, medical relief, preserva­tion of environment (including watersheds, forests and wildlife) and preservation of monuments or places or objects of artistic or historic interest, and the advancement of any other object of general public utility:

Provided that the advancement of any other object of general public utility shall not be a charitable purpose, if it involves the carrying on of any activity in the nature of trade, commerce or business, or any activity of rendering any service in relation to any trade, commerce or business, for a cess or fee or any other consideration, irrespective of the nature of use or application, or retention, of the income from such activity, unless—

(i) such activity is undertaken in the course of actual carrying out of such advancement of any other object of general public utility; and

(ii) the aggregate receipts from such activity or activities during the previous year, do not exceed twenty per cent of the total receipts, of the trust or institution undertaking such activity or activities, of that previous year;

	C. RECOMMENDATIONS



The Chamber respectfully submits the following recommendations:

1. Notification No. 12/2017-Central Tax (Rate) dated June 28, 2017 be amended to enlarge the definition of "Charitable Activities" which aligns with the broader definition provided under the Income-tax Act, 1961.

2. Given the challenges faced by the trade and industries, GST Council/CBIC may issue circular clarifying that Implementing Agencies, which are either “a company established under section 8 of the Act, or a registered public trust or a registered society, registered under section 12A and 80G of the Income Tax Act, 1961” are not liable to discharge GST on the contributions or donations received for carrying out CSR activities in line with the Circular 116/35/2019-GST dated 11.10.2019 issued for the individual doners.

Implementing the above recommendations will promote uniform compliance and minimize unnecessary disputes or litigation. Additionally, it will facilitate the smooth execution of CSR initiatives focused on public welfare.
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